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CURRY COUNTY
BOARD OF COUNTY COMMISSIONERS

oRDINANCE 2012-03
VEHICLE SEIZURE AND FORFEITUR.E ORDINANCE

AUTHORITY.

This Ordinance is adopted pursuant to the statutory grant of authority contained in
Sections 3-17-1 and 3-18-17A NMSA 1978 and shall be referred to as the Vehicle
Forfeiture Ordinance. This section shall be effeciive and enforced within the
unincorporated geographical boundaries of Curry County.

PURPOSE.

It is the intent of the governing body by adopting this section:

A. To abate motor vehicle nuisances, in order to protect the physical and
emotional health, safety, and financial interests of the public placed at risk by
persons who drive while under the influence of alcohol or drugs in violation of
law, or who drive in violation of driver's license restrictions, including any
required ignition interlock equipment. Among the dangers created by these
types of unlawful activities are the potential for serious bodily injury and loss of
life to innocent persons and families, as well as considerable property damage

B. To remedy the substantial risk of harm the public is faced with when vehicles
are driven by repeat offenders who have not been deterred by lesser sanctions.

VEHICLE NUISANCE

A motor vehicle is hereby declared to be a public nuisance if it is:

A. Operated by a person who is arrested for a second or subsequent DWI offense;
or'

B. Operated by a person whose license is currently revoked or denied as a result
of a DWI arrest or conviction prohibiting them from driving, and/or whose
license is conditioned upon the use of an ignition interlock device, and the
terms and conditions of the reskictions are violated.
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4. VEHICLES SUBJECT TO FORFEITURE.

Except as otherwise provided herein, any motor vehicle which has been declared to
be a public nuisance as defined in this Ordinance shall be subject to civi l  temporary
seizure or permanent forfeiture proceedings as set forth in this seciion.

5. SEIZURE; FORFEITURE PROCEEDING.

A. Motor vehicles subject to forfeiture under this section may be seized by any
Curry County Sheriff's Deputy upon an order issued by the district court.

B. Temporary seizure without such order may be made if seizure is incident to an
arrest of the driver of the vehicle for an arrest or conviction for a second or
subsequent DWI or for driving while his or her license is suspended or revoked
as a result of a second or subsequent DWI arrest or conviction.

A vehicle temporarily seized under this section shall not be subject to replevin,
but is deemed to be in the custody of the Sheriff's Office seizing it subject only
to the orders and decrees of the district cout1. The Sheriff's Office may take
custody of the vehicle and remove it to appropriate and official locations within
the district court's jurisdiction for disposition in accordance with this section.
The Sheriff's Office shall establish reasonable towing, storage and
administrative fees for vehicles temporarily seized in accordance with this
section.

C. At the time of seizure, the Sheriff's Office shall serve a copy of the notice of
forfeiture upon the operator of the vehicle. A copy of the notice of forfeiture
shall be mailed postage prepaid to the lawfully registered owner as verified by
the New Mexico motor vehicle division on the next County business day
following the arrest. The notice shall include the following:

(1) The l icense plate number, make, type and color of the vehicle;

(2\ The location from which the vehicle was temporarily seized;

(3) A statement that the vehicle has been taken into custody and stored;

(4) The reason for temporary seizure;

(5) A name, phone number and title of the County employee from whom
the owner can obtain further information;

(6) A statement that daily storage charges shall be assessed in addition to
a towing charge;
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(7)Astatement that theownerhasther ight tocontest theva| id i tyof the
impoundment by contacting the Curry County Manager at 700 N Main,
Suite #10. Clovis, New Mexico 88101 , and requesting a hearing in
writing within fifteen (15) County business days of the date of mailing
of the notice of forfeiture; and

(B) A copy of this section.

The owner may request that a hearing be scheduled before a hearing officer,
appointed by the Couniy manager or request an alternative as set forth in
Subsection 6 of this Ordinance. The hearing shall be held within fifteen (15)

county business days of receipt ofthe request unless the hearing is continued
with agreement of the parties. The hearing shall be informal and not bound by
the technical rules of evidence. The hearing officer shall only determine
whether the sheriff's officer had probable cause to seize the vehicle pursuant to
this section. The hearing officer shall mail or deliver written notice of his or her
decision to the owner within two (2) County business days of the hearing'

lf the hearing officer finds thai the sheriff's officer did not have probable cause
to seize the vehicle, the vehicle shall be released. The hearing officer shall
orovide a written certificate of release to the owner of the vehicle. Upon receipt
of the owner's copy of such certificate, the county shall release the vehicle to
its owner or the owner's agent and storage fees shall be waived. lf the owner
fails to present such certificate to the county employee having custody of the
vehicle within seventy-two (72) hours of its receipt, excluding non-County
business days, the owner shall assume liabil i ty for all subsequent storage
charges. The certificate shall advise the owner of such requirement. Any
vehiCb not recovered by the owner within thirty (30) calendar days after being
notified by the county that such vehicle has been released by the county shall
be deemed abandoned and disposed of in accordance with the notice
orovisions hereof.
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F. lf the hearing officer determines that there was probable cause that the vehicle
was properly seized, the county shall promptly file a verified petition in district
court to abaie the public nuisance and forfeit the vehicle pursuant to section
3O-B-8 NMSA 1978.

G. Any person who, pursuant to the records of the motor vehicle division of the
state taxation and revenue department, has an ownership or security interest in
the vehicle subject to forfeiture shall be served with notice of the verified
complaint in district court.

H. When property is forfeited pursuant to a disirict court judgment, the Sheriff's
Office shall sell the motor vehicle, and the proceeds shall be used to carry out
the purpose and intent of this section. Any proceeds that exceed the costs of
administering this section shall be used for DWI enforcement, prevention and
education. In that regard, Curry County DWI Task Force may make
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recommendations to the sheriff regarding appropriate areas for expenditure.
Any proceeds from the sale of abandoned vehicles seized pursuant to this
seition shall also be used to carry out the purpose and intent of this section.
However, the Sheriff's Office may keep up to six vehicles per year for official
Sheriff's Office purposes as set forth in department policies approved by the
County Manager and ihe Sheriff.

Any operator of a forfeited vehicle shall not be permitted to purchase the
vehicle when offered for sale by the County.

At any time subsequent to seizure and prior to the entry of a district court
judgment, the owner of a motor vehicle seized under this ordinance, under the
lupervision of a sheriff's deputy, may retrieve their own items of personal
property (other than the motor vehicle) from the motor vehicle. Unless exigent
circumstances exist, the Sheriff:s Office shall allow an owner to retrieve
personal property under supervision of a deputy within seventy-two (72) hours,
excluding non-County business days, of coniacting the Sheriff's Office unless
exigent circumstances prevent the same.

Funds received by the sheriff's Department under this statute shall noi revert at
the end of any calendar year to the general fund, but shall remain in a fund
designated by the Sheriff's Department, with approval by the County Manager,
under the Sheriff 's budget. Furthermore, the Curry County Commission shall
not supplant the Sheriff's budget by ihe amount of or any of the funds
remaining in said forfeiture account.

6. ALTERNATIVES TO FORFEITURE.

A. The following procedures shall apply if the owner of the vehicle was not the
operator of the vehicle subject to the forfeiture:

(1) There shall be no forfeiture if the operator had no prior DWI history.

(2\ Upon the first seizure of the vehicle, if the owner demonstrates by
notarized affidavit sworn to under oath that the owner of the vehicle
had no prior knowledge of the operator's DWI history, no action shall
be taken against the vehicle. The affidavit shall remain on file with the
County.

(3) Upon the second seizure of the same vehicle, if the owner
demonstrates by noiarized affidavit sworn to under oath that the owner
of the vehicle had no prior knowledge of the operator's DWI history' the
vehicle shall be immobilized for a period of thirty (30) calendar days
and shall not be forfeited.
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(4) Upon the third seizure of the same vehicle, the vehicle shall be subject
to the forfeiture under this section if the operator is anested for DWI or
for driving on a license revoked or denied as a result of an arrest or
conviction for DWl.

(5) Any owner who obtains a vehicle pursuant to this subsection shall pay
all towing, storage and administrative fees before the vehicle will be
released.

B. The following procedures shall apply to an owner who is arrested for driving on
a license revoked or denied as a result of a DWI arrest or conviction, and is not
also arrested at the same time for a second or subsequeni DWI:

(1) An owner who, according to the records of the New Mexico motor
vehicle division at the time of arrest, had completed the period of
revocation imposed by the motor vehicle division and was eligible to
have his or her license reinstated with or without an ignition interlock,
may etect in lieu of forfeiture, to obtain a valid license (which may
contain an ignition interlock restriction) within thirty (30) calendar days
of arrest and within that time pay towing, storage and administrative
fees set by the Sheriff's Office to have the motor vehicle returned to
the owner.

(2\ lf the owner needs to install an ignition interlock in the motor vehicle to
obtain an ignition interlock license:

(a) lf the interlock license has not been obtained, the owner shall have
the remainder of the thirty (30) days to attempt to get the interlock
license; or,

(b) The ignition interlock shall be installed at the Sheriff's Office
impound lot; or,

(c) The owner shall sign an agreement with the Sheriff's Office
allowing the owner to remove the motor vehicle from the lot for the
purpose of obtaining the ignition interlock license within twenty-four
(24) hours of removal of the motor vehicle, which agreement shall
confess forfeiture of the motor vehicle upon any default by the
owner of any terms of the agreement. The agreement shall
provide, in addition to any other reasonable provisions, that:

(i) The owner shall provide proof and provide a report within
twenty-four (24) hours of removal whether the owner has
obtained the required interlock license;

(iD lf it is not possible to obtain the interlock license, the vehicle
shall be subject to forfeiture and may be seized by the



Sheriff's Office if noi returned within twenty-four (24) hours of
removal; and

(iii) lf the records of the activity of the ignition inierlock device
during the period of time required by the Motor Vehicle
Division show alcohol use by any operator, regardless
whether it is the owner whose use was originally declared to
be a nuisance, the vehicle shall be returned to the Sheriff's
Office within twenty-four (24) hours of notification to the
owner by the Sheriff's Office, to be immobilized for a period
of sixty (60) days for a first incident of alcohol use, and the
Sheriff's Office may assess additional towing, storage and
immobilization charges. lf the owner fails to reiurn the
vehicle within twenty-four (24) hours after notification of an
ignition interlock violation, or if there is a second incident of
alcohol use, the owner shall be deemed to have abandoned
all alternatives to forfeiture and the vehicle shall be subiect
io forfeitu re proceedings.

An owner who has previously had his or her motor vehicle returned
under this section shall be ineligible to have that or any other motor
vehicle returned under this section.

Any owner who obtains a vehicle pursuant to this subsection shall pay all
towing, storage and administrative fees before the vehicle will be
released.

C. lmmobilization may be accomplished by an immobilization device (boot) at the
owner's designated location within the County limits, or by impoundment at a
secure facility, in accordance with procedures established by the Sheriffs
Office.

D. The operator or owner shall pay towing and storage fees and all fees
associated with the immobilization or interlock device.

7. PROPERry INTEREST NOT SUBJECT TO FORFEITURE.

A. Notwithstanding the provisions above, any forfeiture shall be subject to the
interest of:

Any owner or co-owner of the vehicle not listed or named on the title or
registration with the operator who caused the vehicle to become a
nuisance, who did not have knowledge of, nor consented to, the use of
the vehicle by the operator who caused the vehicle to become a
nuisance, provided that upon establishment of a prima facie case of
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lack of knowledge or consent by the owner or co-owner, the burden or
proving knowledge and consent shall be upon the County.

Any secured party, to the extent of the security interest, if the secured
party establishes the security interest was acquired in good faith with
no knowledge or reason to believe that the vehicle would be used by
the operator of the vehicle declared to be a public nuisance as set forth
in this section.

B. lf the secured interest is greater than the value of the vehicle, title shall be
transferred to the secured party upon approval of the district court. Any secured
party acquiring an interest after the vehicle is in the custody of the Sheriff's
Office shall have the burden of intervening in the forfeiture proceeding to
protect such interest. Any interest in the vehicle shall be properly filed with the
New Mexico motor vehicle division in accordance with Sections 66-3-201 and
66-3-202 NMSA 1978 before the date of incident leading to the seizure.

8, SEVERABILITYCLAUSE.

lf any section, paragraph, word or phase of this section is for any reason held to be
invalid or unenforceable by any court of competent jurisdiction, such decision shall
not affect the validity of the remaining provisions of this section. The governing body
hereby declares that it would have passed this section and each subsection,
paragraph, sentence, clause, word or phrase thereof irrespective of any provision
being declared unconstitutional or othenrvise invalid.

9. EFFECTIVE DATE.

This Ordinance shall take effect Januarv 1.2013.

ADOPTED THIS 2OTH DAY OF NOVEMBER. 2012,

Curry County Board of County Commissioners
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j i
I I Bostwick, Chairman


